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CORPORATE mergers are all the 
rage. Some, like the merger of upstart 
America Online and publishing 
empire Time Warner, result in negative 
consequences for investors. Others, like 
that of energy giants British Petroleum 
and Amoco, seem to thrive. And the 
verdict’s still out on new ventures, such 
as Verizon’s recent acquisition of MCI 
or Boston Scientifi c’s pending merger 
with Guidant.

Consolidation, while associated with 
corporate giants, impacts the real 
estate world as well. Steve Brown, real 
estate editor of the Dallas Morning 
News, wrote in a recent article1 that 
“major U.S. home builders are getting 
bigger.” The article quotes Gopal 
Ahlumahia, head of research for the 
National Association of Home Builders, 
who notes, “consolidation really started 
in the mid-1990s but picked up speed 
and is still continuing. In the last 15 
years, about 150 companies have 
been acquired or merged.” Large real 
estate brokerages, likewise, are buying 
up their smaller competitors.

Legally speaking, a merger involves 
one company acquiring another. 
Like Sprint taking over Nextel—one 
survives and the other no longer exists. 
A consolidation, on the other hand, 
involves two entities forming an entirely 
new organization. For the purposes 
of this article, the two terms are used 
interchangeably (and non-legally) to 
describe any upheaval that impacts 
two organizations and their 
respective structures.

“A lot of the larger real estate 
companies will fi nd the more successful 

brokerages and snap them up,” 
says Ned Blumenthal, a partner with 
Weissman, Nowack, Curry & Wilco 
in Atlanta. “At the same time, many 
brokers aren’t used to the inherent risks 
of acquiring someone else’s business.”

Blumenthal points out that acquiring 
a real estate brokerage can be 
particularly risky because the key 
assets of the business-agents are 
actually independent contractors. On 
the other hand, the outstanding listings 
and contracts waiting to be signed 
typically belong to the brokerage. 
Which means that, when you buy a 
company, you’re getting the deals on 
the table and those in the hopper. If the 
deals are solid, great; if not, beware.

In an ideal world, no real estate 
brokerage would ta ke over another 
company without doing its due 
diligence fi rst. Reviewing a company’s 
fi nancial records is pretty standard, but 
how many brokerages are auditing the 
old fi les of each agent they’re planning 
to acquire? The answer, according to 
Blumenthal, is “not enough.” 

But they should. Because an agent’s fi le 
can tell you quickly whether he or she 
documents transactions properly, uses 
all the appropriate disclosure 

forms and otherwise does a good 
job. If not, attaching that person’s real 
estate license to your business gives 
you a middling contractor at best. 
At worst, you could be acquiring a 
potential lawsuit.

This leads to Blumenthal’s second 
piece of key advice for companies 
considering a merger: review both past 
and outstanding transactions. “When 
you merge, you get both the assets 
and the liabilities,” he stresses. “If you 
acquire a problematic transaction, you 
could end up in court.”

Problems generally arise when 
expediency—the imperative to get 
big quick—overcomes due diligence. 
While there’s never any guarantee that 
you won’t be sued, your risk will be 
mitigated considerably if you do your 
due diligence up front so you’re not 
surprised down the line.

The Insurance Factor
A third key to success: keeping your 
insurance coverage intact. “When 
you take over a new company, you 
need to notify your carrier that you’re 
adding new agents and bringing a 
new business into the fold,” 
says Blumenthal.
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‘When you merge you get both 
the assets and the liabilities...If you 
acquire a problematic transaction, 

you could end up in court.’
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While Blumenthal’s last piece of advice 
may seem like a no-brainer, the reality 
is fi rms too often forget to notify their 
insurance carriers when they acquire 
a new company, according to Linda 
Realo, Assistant Vice President, Victor 
O. Schinnerer. “When this happens, 
you may not have coverage because 
the acquired fi rm’s policy does not 
automatically transfer to the new 
owner,” explains Realo. She adds that 
it’s important to notify your underwriter 
and get his or her approval whenever 
you make an acquisition, change   
your company name or change your 
fi rm’s ownership.

Everything in a deal is negotiable. This 
includes the liabilities you are willing 
to acquire. From an asset perspective, 
this means agents. From an insurance 
perspective, this means potential risks 
from past activities.

Realo recommends that companies 
looking to acquire businesses make it 
part of the deal that the original owner 
of the fi rm purchase “tail coverage.” 
Purchasing tail coverage essentially 

absolves the acquiring company of 
responsibility for claims involving 
transactions from the old business.  
That way you’re not stuck with 
someone else’s potential liabilities.

Insurance policies addressing business 
transactions are typically claims-made 
and not occurrence-based. Under an 
Occurrence Policy, like automobile 
insurance, if you had an accident last 
year but aren’t sued until a new policy 
is in force, you are covered under your 
previous policy. Why? Because the 
incident occurred when the old policy 
was in force. 

Under a claims-made policy, what 
counts is when the claim is fi led—not 
when the underlying incident may have 
occurred. In addition, if you have any 
gap in coverage, you risk losing all 
your coverage for prior acts. All of 
which make it essential to keep your 
insurance broker in the loop when 
considering an asset acquisition or 
otherwise materially changing the 
status of your existing company.

The purpose of this article is to provide 
general information, rather than advice 
or opinion. It is accurate to the best of the 
authors’ knowledge as of the date of the 
article. Accordingly, this article should not be 
viewed as a substitute for the guidance and 
recommendations of a retained professional. 
In addition, CNA does not endorse any 
coverages, systems, processes or protocols 
addressed herein unless they are produced 
or created by CNA.
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1 "Home Building is Fast Becoming an Industry of Giants," by Steve Brown. newjersey.com, February 6, 2006. On the 
Web at www.newjersey.com.


