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IT’S IMPOSSIBLE to have a 
conversation about real estate without 
talking about disclosure. Disclosure is 
at the heart of the business, whether 
you’re wooing a potential client 
or signing on the dotted line. And 
although most, if not all, states have 
strict rules about what agents must 
disclose, it turns out that many people 
believe they never received key 
disclosure notifi cation.

Take, for example, the most basic 
disclosure: representation. Research 
by the National Association of Realtors 
found that only 30 percent of buyers 
received disclosures in 2005 about 
representation from their agents during 
their fi rst meeting. Covering the story 
for The Washington Post, real estate 
reporter Kenneth Harney wrote, 
“nearly half of fi rst-time buyers either 
received no disclosures during the 
sales transaction or were unaware of 
whether they did or did not.” *

“The problem is really one of 
perception and not reality,” says Glen 
Kimball, a partner with Murphy and 
O’Connor, LLP, in Philadelphia.“ Buyers 
are receiving disclosure statements, but 
clearly they’re not effective.”

Russ Roeca, a founding partner in 
the law fi rm of Roeca, Haas, Hager, 
LLP, in San Francisco, agrees. He 
points out that while there are lots 
of boxes to check and forms to sign, 
the real question is whether the client 
understands what he or she is signing. 
“At the end of the day, what matters is 
what was discussed and whether there 
was a truly informed discussion.”
Disclosure is important in all real 

estate transactions, but perhaps no 
more so than in cases of dual agency. 
Whether you’re talking about one 
agent representing both buyer and 
seller, or separate agents from the 
same company, it’s essential that all the 
parties understand—up front—that you 
are representing multiple parties in 
the same transaction.

The Role of Dual Agency
Although dual agency isn’t new, it has 
become more common as industry 
consolidation has trended toward 
one-stop shopping. Today, more 
brokers in all but the largest markets 
are affi liated with one of a handful
of companies. 

With this trend, commercial and 
residential clients on both sides of 
a transaction get to enjoy a more 
streamlined process. Add in the 
broker’s lure of a double commission, 
and you’ve got a pretty potent 
business model.

But that’s only when things go well. 
The downside of dual agency is that 
brokers and real estate companies 
face much higher exposures. After all, 
if there’s a problem and people are 
looking around for someone to blame, 

you’re the lone professional in the 
room. By defi nition, you’re held to a 
higher standard. When you factor in 
that you’ve been privy to information 
from both sides, it’s hard to make a 
case that you don’t have any liability 
for whatever went wrong. 

As an example, Kimball points to the 
scenario where an agent represents 
a buyer and a seller who are friends. 
Because of their personal relationship, 
the two parties often communicate 
back and forth without running things 
through their agent. It turns out the 
seller fails to document something 
that was material, but the two friends 
remedy the problem themselves. 
Meanwhile, no one’s documenting 
the discussions.

Down the road, the buyer determines 
that the solution didn’t work and that 
the problem is far more complicated—
and more costly. Lawyers quickly get 
involved, and they go looking for the 
party with the deepest pockets.

“The agent doesn’t have a natural ally 
in the process,” says Kimball. “Even if 
the agent was mostly out of the loop
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‘Disclosure is important in all 
real estate transactions, but 

perhaps no more so than in cases 
of dual agency.’
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and may have thought the two parties 
had remedied the problem themselves, 
he will get sucked into the vortex.”

The risk may be lessened somewhat, 
but it is not alleviated, by having 
separate buyer’s and seller’s agents 
from the same brokerage. That’s 
because people in offi ces talk to each 
other, informally, all the time. And that 
informality effectively becomes an end 
run around full documentation.

Mitigating Your Risk
There are a couple of steps you can 
take to mitigate some of the risks 
involved with being a dual agent. The 
most important one: ensuring that you 
have informed consent. 

Roeca and Kimball agree that having 
a client sign a dual agency disclosure 
form may not be enough. “You can’t 
just rely on signed documents,” says 
Roeca. “You must ensure that everyone 
is fully informed and that they know 
they can have separate agents.” 
Kimball recommends that agents go 
one step further and have a separate 
letter that spells out the information 

in detail so that it’s clear the client 
understands that the agent is working 
for both parties.

When you do have two agents in 
the same fi rm, it’s important that 
they communicate as if they weren’t 
sharing offi ce space. In others words: 
communicate in writing at all times. 
While it’s very easy to just pop your 
head into the other agent’s offi ce to 
ask a question about the transaction, 
resist the temptation. Similarly, don’t 
let the other agent do your paperwork 
even if it’s expeditious to do so. The 
more your working relationship mirrors 
what would happen if there were no 
potential confl icts of interest, the better.

Finally, it’s important to remember that, 
no matter what safeguards you put 
in place, they’re not going to remove 
the heightened risk that comes with 
dual agency. “If there were two agents 
involved, 95 percent of transactions 
wouldn’t be handled any differently,” 
says Roeca. “But dual agency opens 
up every element of the transaction 
to scrutiny from both directions, thus 
increasing your exposure.”

The purpose of this article is to provide 
general information, rather than advice 
or opinion. It is accurate to the best of the 
authors’ knowledge as of the date of the 
article. Accordingly, this article should not be 
viewed as a substitute for the guidance and 
recommendations of a retained professional. 
In addition, CNA does not endorse any 
coverages, systems, processes or protocols 
addressed herein unless they are produced 
or created by CNA.
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*Kenneth R. Harney, “Agents Falling Short on Disclosure,” The Washington Post, March 16, 2006.
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