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UNFORTUNATELY, there is no one 
way for brokers to avoid claims and 
lawsuits. However, home warranty 
plans are one area where the buyers 
and sellers, along with their agents, 
can protect themselves from the risks 
of defects and resulting claims.

For an annual fee (under $500), a 
home warranty company will repair 
defects which arise from normal 
wearing of appliances, and the 
property’s major systems — including 
electrical, plumbing, heating and air 
conditioning. Most home protection 
companies also offer additional 
protection for other items such as 
swimming pools.

Home warranty plans provide 
benefi ts to the buyers, seller and 
brokers. The buyer gets a certain 
degree of security and predictability 
regarding the condition of the 
purchased property. And the seller/
broker is not faced with an infl ated 
lawsuit resulting from a modest 
problem with an appliance or system.

Often, for a modest co–payment 
(generally under $50), buyers can 
contact the home warranty company 
whenever they have a problem with 
a covered appliance or system. 
The home warranty company will 
likely refer the matter to a qualifi ed 
technician who will evaluate and 
repair the problem. In cases where 

the problem is irreparable, the home 
warranty company may even pay to 
replace the item(s).

Of course benefi ts are greatly 
impacted by the choice of 
home warranty companies. In 
recommending a home warranty 
company, it is important to consider a 
number of issues.

The company should be an • 
established and respected 
national entity.

Representatives should be • 
accessible 24–hours a day.

Referral to an experienced, • 
licensed and insured technician 
should be given within a 
reasonable period after the call.

The home warranty company • 
should provide a clear statement 
of coverage and costs within its 
plan upon any consumer’s call.

If a home warranty company meets 
the above criteria, then it is likely to 
meet the needs of all parties.
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HOME WARRANTY PLANS
P ro t e c t i on  f o r  A l l Finding the Balance

In many ways, the key to success is fi nding 
the proper balance. This applies to virtually 
every aspect of our lives. The search for 
balance generally involves a tension between 
two or more competing interests. But, the 
successful person fi nds a way to properly 
balance the competing tensions in a way 
that maximizes the benefi ts of both.

For real estate brokers and agents, fi nding 
the balance is essential in many ways. 
Perhaps the most diffi cult is the tension 
between efforts to market property on the 
one hand and efforts to limit one’s risk for a 
lawsuit on the other hand.

For example, it would be wonderful to describe 
every property as if it was the perfect home. 
Obviously, it would increase the likelihood 
of selling the property at the most desirable 
price. However, a representation of this 
nature would likely leave the agent and seller 
open to substantial legal exposure. Each 
aspect of the property that did not meet up 
to “perfect” would be an appropriate basis 
for a successful lawsuit.

On the other hand, if an agent restricted 
all comments regarding a property to every 
conceivable problem, the prospects for selling 
that property would be severely hampered. 
The representations and disclosures would 
scare away prospective buyers, resulting in 
a very unhappy seller and a very 
hungry agent.

The key to success is striking the proper 
balance between overstating the attributes 
of a property and overstating the problems. 
The marketing of a property should be 
balanced with avoiding the risk of a lawsuit. 
It is critical that suffi cient information 
is provided in order to make an 
informed choice.
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PERHAPS the most critical aspect of 
any transaction, from the standpoint 
of risk avoidance, is the preparation 
and delivery of the Transfer Disclosure 
Statement (“TDS”). It is through the TDS 
that sellers and agents disclose defects 
and other issues relating to the property.

There are many issues concerning the 
TDS which warrant careful review and 
discussion. One of these is the question 
of when to have the TDS completed. 
The three most common options are: 
1) at the time of the listing; 2) at the 
time the buyer and seller enter into the 
purchase agreement; or, 3) after the 
parties have entered into a binding 
purchase agreement. 

As you know, a buyer can cancel 
the transaction three (3) days after 
personal delivery or fi ve (5) days after 
mail delivery of the TDS. With this in 
mind, to avoid the potential loss of 
the sale, it is in the best interest of the 
sellers and agents to deliver the TDS 
as soon as possible. Accordingly, the 
preferred course of action would be to 
have the TDS completed by the sellers 
and listing agents prior to the time the 
offer is accepted. Given the foregoing, 
the question is at what point in time 
before the offer is accepted should the 
TDS be completed.

Preparing the TDS at the time of the 
acceptance has benefi ts and risks. On 
the one hand, the buyer is given a TDS 
which was just prepared with the most 
current information. On the other hand, 
during the heat and fury of the offer/
counter-offer process, it is extremely 
diffi cult for either the sellers or their 
agent to properly focus on all of the 
issues in the TDS which require their 
attention. As a result, the completion of 
the TDS at that time is likely to lead to 
incomplete and inadequate disclosures.
To avoid this potential consequence, 

the best option is to have the TDS 
completed before an offer is actually 
received. Since there is no certainty 
as to when an offer will be received, 
it makes sense to have the TDS 
completed at the time of the listing. 
Having the TDS completed at the time 
of the listing does pose one signifi cant 
risk. If the property does not sell for a 
period of time after the listing, then it 
is possible the sellers and listing agent 
will be left with a TDS with outdated 
information. There have been many 
claims by plaintiff buyers in which 
they argued the sellers and agents 
were negligent for failing to provide 
a current TDS.

With this in mind, the recommended 
procedure is to provide your sellers 
with a copy of the TDS at the time of 
the listing. At that time, explain to them 
the solemnity of the document, along 
with the importance of their completing 
it fully and honestly.

The sellers should be counseled to 
take a day or two to walk through 
the property and carefully complete 
all of their portion of the TDS. In 
addition, they should be advised to 
use additional paper, rather than 
allowing the space in the TDS to 
dictate the breadth of their disclosures. 
Further, they should be told to disclose 
everything. In other words, if the 
question arises in their mind: “Do I 
need to disclose this?” then they have 
already recognized it is an issue which 
requires disclosure. Finally, the sellers 
should be instructed not to sign or date 
the TDS at that time.

A couple of days later, you should 
return to the property and carefully 
inspect it for your disclosures. In 
conducting this inspection and making 
the disclosures, you should heed the 
advice given to the sellers regarding 

the breadth of disclosures and the use 
of additional paper. If you see any 
defects not disclosed by the sellers, 
then ask the sellers whether they 
would like to include those defects in 
their disclosure. Finally, when the TDS 
has been completed by you and the 
sellers, it should not be signed by 
either you or the sellers. It should be 
reviewed by the appropriate person at 
your offi ce and then retained in your 
transaction fi le.

When an offer fi nally is received, you 
should review, with the sellers, the TDS 
which was completed but not signed or 
dated. At that time, you and the sellers 
should make any modifi cations or 
additions needed to the TDS. Once 
you and the sellers have done so, then 
the TDS can be signed and dated as 
of that date.

By following the foregoing procedures, 
you and the sellers will be able to 
provide a TDS which was prepared 
in a calm and thorough fashion at 
the time of the listing. By the same 
token, the TDS will be fi nalized, 
signed and dated at the time of the 
offer. This will assure that the buyers 
are receiving a TDS which is both 
current and complete. In addition, it 
will help protect the sellers and listing 
agent from a future claim regarding 
the accuracy and timeliness of the 
information in the TDS. Finally, it 
will help to eliminate any delays in 
providing the TDS to the buyers 
and the associated risks of losing 
the transaction. 
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TIMELY DISCLOSURE STRATEGIES


