
risk management reporter
VICTOR O.  SCHINNERER & COMPANY,  INC.

I n f o r m a t i o n  a n d  R i s k  M a n a g e m e n t  I d e a s  f o r  R e a l  E s t a t e  P r o f e s s i o n a l s

Published Quarterly by Victor O. Schinnerer & Company, Inc. • www.Schinnerer.com • 301.961.9800 • Copyright 2008• All Rights Reserved

INSPECTORS, are an integral part 
of every real estate transaction. They 
can provide essential information 
when evaluating the purchase of a 
particular property. 

For a buyer, there are many questions 
as to which types of inspections are 
appropriate. There are confl icting 
factors in examining this issue. 
To have every conceivable type 
of inspection could be costly. But, 
inspections if properly performed, 
provide the buyers with expert 
information concerning the condition 
of the property and reduce the risk 
of making an imprudent acquisition. 
In addition, it reduces the risk the 
realtor will face a claim. 

It is critical to recognize the fi duciary 
duty of the realtor advising clients 
as to the importance of having all 
appropriate inspections. To some 
extent this warning is provided in the 
purchase agreements, addendums 
and related transaction documents. 
If the realtor fails to recommend 
an inspection in a given area, and 
a defect arises, they could face a 
lawsuit for breach of fi duciary duty. 
For this reason, carefully evaluate 
the circumstances related to each 
transaction and strongly encourage 
inspections that have even a remote 
possibility of being necessary.

With each transaction a home 
inspection should occur. In many 
transactions a geological inspection 
should also be conducted. This 

is particularly true with respect 
to hillside and rural properties. If 
there is evidence of any structural 
problems, a structural engineer 
should be retained. Similarly, if there 
are issues related to any particular 
system at the property (such as 
plumbing, electrical, septic tank, 
pool, etc a qualifi ed specialist should 
be called in.

How involved should the agent be 
in the selection of the particular 
inspectors? From a purely risk 
management standpoint, the 
preference would be to not participate 
in this decision–making process. 

A common practice is to provide 
buyers with a list of at least three 
possible inspectors for each type of 
inspection. This will help defeat a 
claim that the buyers were steered to 
a particular inspector. In addition, it 
will shift some of the responsibility to 
the buyers to evaluate and choose 
from among the options provided. 

It is helpful to include, with each list 
of potential inspectors, a disclaimer 
that states:

the names are provided • 
as acourtesy;
the list makes no representations • 
concerning the quality of services 
provided by any of the inspectors;
the client is solely responsible for • 
the decision-making process of 
selecting any particular inspector;

Vo
l I

V,
 N

um
 2

INSPECTING THE ISSUES 
I n vo l v i ng  I n spe c t o r s

Know Thy Client

Real estate brokers and agents face a 
diffi cult task of balancing the natural 
tensions between efforts to market 
property on the one hand and efforts to 
minimize the risks for a lawsuit on the 
other. Zealous efforts in marketing a 
property increase exposure for a lawsuit. 
Conversely, things that would reduce 
exposure tend to impair marketing efforts.

There are successful practice 
components that will advance  marketing 
efforts and diminish lawsuit exposure. 
One of the most important components 
is spending quality time getting to 
know your clients. This practice is sure 
to increase profi tability and reduce 
exposure for a malpractice claim.

Getting to know clients requires active 
listening. Rather than focusing on 
yourself, pay careful attention to your 
client’s words and body language. 
Asking questions about interests, family 
history, experiences and similar types of 
issues, will provide a window into the 
inner dynamics of that person.

As an active listener, it is important to be 
sincere. Few things are more alienating 
than pretending to be interested 
in someone. 

There are many benefi ts to active
listening. First, a special bond is 
created with your clients. People love 
to talk about themselves and love good 
listeners. By actively listening, clients 
will sense that you genuinely care 
about them as a person, and not as just 
another source of income.
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the client should agree to hold • 
harmless you and your company 
from any claims related to the 
services provided by the inspectors.

When compiling the list of inspectors:

Be sure the inspectors on the list • 
are qualifi ed. 
Make sure they have suffi cient • 
experience, all applicable 
licences, and are members of all 
appropriate trade association (by 
way of example, home inspectors 
should be members of ASHI).

Limit the list inspectors to those who are 
entrenched in the community. It refl ects 
their qualifi cations and that they will 
be accountable for their errors. It is 
valuable to have a fi le of references for 
each inspector.  

Among the most important, and often 
overlooked, considerations is whether 
the inspectors have an Errors and 
Omissions Insurance Policy. Quite 

often, realtors are sued for the errors 
of inspectors because the realtors have 
insurance and the inspectors do not. 
The claimant is going to pursue the 
“deep-pocket” of the realtor. To prevent 
this, require evidence of a current 
Errors and Omissions Insurance Policy 
from any inspector who wants to be on 
the referral list. Monitor the insurance 
policy to make sure it is current.

There is no doubt inspectors provide 
valuable functions. In fact encourage 
every possible inspection the parties are 
willing to consider. At the same time, 
exercise great care and judgment with 
respect to involvement in the process of 
selecting specifi c inspectors. 

TIMELY DISCLOSURE STRATEGIES
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In addition, by using the active listening 
technique, it is easier to determine more 
accurately what clients are actually 
seeking in terms of a home. Meeting 
their needs becomes more effi cient 
and successful. 

The marketing benefi ts are signifi cant 
and are matched by the benefi ts achieved 
in minimizing risk. By understanding 
what is important to clients, it is easier 
to guide them to a property that most 
closely meets their needs. And have 
a better idea of the issues that could 
potentially create an area of dispute. 
With this information it is easier to steer 
clear of potential litigation pitfalls.

Regardless of whether the matter can 
be resolved, a positive rapport with 
clients is likely to reduce the chances 
of a lawsuit. A positive relationship 
will reduce the likelihood a dispute 
will become hostile. In addition, it will 
increase the probability that an effi cient, 
amicable resolution can be achieved.

The most critical point to recognize is 
that you are in the service business.  
The service you are selling is your time, 
knowledge and care. It is important to 
remember to give your clients a full dose 
of all three of these ingredients, with a 
little extra “care”. 
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