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MOLD is a commonplace nuisance for 
property owners, but it also can be an 
extraordinary source of risk for real 
estate agents. Like mold itself, the risk 
to agents seems to be regenerating 
as sales become more diffi cult and 
owners ignore routine maintenance. 
Now is the time to increase sensitivity 
to the problems (both perceived and 
real) that mold can create in real estate 
transactions. 

Mold is a fungus that grows in moist 
conditions. It is also a biological 
pollutant and, according to the 
Environmental Protection Agency 
(EPA), is found in up to 50% of all 
habitable structures. Despite confl icting 
viewpoints, its presence is considered 
a serious health hazard that has the 
attention of the EPA, the U.S. Consumer 
Product Safety Commission, and the 
American Lung Association, among 
other groups. 

While awareness of mold and concern 
for its possibly damaging effects on 
property are increasing, efforts to 
prevent the introduction and growth 
of mold and to mitigate any physical 
or bodily harm it could cause have 
been inconsistent. Exposure to the 
harmful effects of mold might not 
be an epidemic, but it certainly is a 
continuing cause of anxiety in real 
estate transactions.

As the laws governing real estate 
transactions evolve, the duty of those 
involved in the process will increase.

While Litigation has Receded, the 
Recession Might Lead to New Claims
The perception of mold as being 
hazardous to health has been reduced. 
The hysteria has subsided due to 
court cases that have found no causal 
connection between the presence 
of mold and the deterioration in the 
health of occupants, as well as medical 
research narrowing the zone of 
danger. Prior to this change in public 
consciousness, mold claims had been 
soaring. In some parts of the country 
the litigation was rampant. Texas was 
the archetypal jurisdiction. By the year 
2002, Texas hosted approximately 
75% of all mold claims nationwide 
even though the state contained only 
8% of the nation’s population.

Through research it became clear 
that most assertions about mold were 
more hyperbole than fact. Science 
has established that mold is not 
always toxic, and therefore may not 
always harm people or affect property 
value. This trend, however, could be 
changing.

Brought on by the recession, cost 
recovery efforts by property owners 
and negotiation advantages sought 
by purchasers of properties with mold 
could drive up litigation again. Parties 
identifi ed for possible liability on a joint 
and several basis include design fi rms, 
general contractors and subcontractors, 
and real estate agents. However, to 
prove harm now, plaintiffs must meet 
a higher judicial standard. Plaintiffs 

presenting claims must fi rst provide the 
general causation of any detrimental 
conditions that impacted value, as well 
as specifi c causation of the detrimental 
conditions. Since any litigation has 
a negative impact on a defendant’s 
reputation, production, assets, and 
insurance coverage, agents need to be 
careful when representing properties 
with mold.

Risk Management Is 
Disclosure Management
Identifying the presence of mold or 
other hazardous substances usually 
requires training beyond that which is 
typical of a real estate agent. However, 
an agent might still be held responsible 
for reporting and addressing the 
environmental contamination of 
property when an abnormal condition 
is observed on the premises. In many 
states, an agent could be liable for 
what was observed, or should have 
been observed, during an inspection 
of the property or throughout the 
transaction.
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Additional Information on Mold 
Available Online

This article is designed to give real estate 
agents an overview of the risks presented 
by mold on a property. For detailed 
information about different kinds of mold, 
how mold forms, and how its presence 
can affect a building and its occupants, 
please read our online mold supplement at 
http://tinyurl.com/y8o4l6z.



For instance, the Toxic Mold Protection 
Act in California (http://tinyurl.com/
y8c32vp) imposes a duty of care on 
certain parties to disclose mold. Both 
landlords and sellers must provide 
written notice to potential lessees or 
buyers when there is visible and hidden 
mold that they know about or have 
reasonable cause to believe exists in 
the property.

Clearly, if an agent knows something 
that could be important, that 
information needs to be disclosed to 
buyers. Without technical training and 
credentials real estate agents should 
not give advice beyond their area of 
expertise. Pointing out potential trouble 
spots and steering clients to the right 
specialists and documenting such 
referrals are all sound risk management 
procedures. If there is a preexisting 
moisture condition that could have 
caused a systemic mold problem—and 
is visible during property inspection—
the danger can still exist since even 
remediated mold can dry and become 
airborne.

Most states hold that real estate agents, 
as professionals, should be aware 
of red fl ags around a property that 
the average person might not notice. 
Many homeowners and other property 
owners do not know that they may 
have mold, so it is seldom found on 
sellers’ disclosures. That means that 
before an agent represents a seller or a 
buyer on a home or other property, the 
agent’s observance of any evidence of 
mold or damp environmental conditions 
should be reported and documented. It 
is particularly important to do so when 
the property might be occupied by 
susceptible persons.

Neither Mold nor Mold Claims Can be 
Completely Eradicated
While the hysteria involving mold has 
subsided, the problem still exists. The 

presence of active mold growth or 
remediated mold colonies can depress 
the value of property and serve as a 
source of litigation.

Certain vulnerable populations will 
continue to be harmed by mold, and 
certain parties will use the presence 
of mold as a bargaining tool or cost 
recovery vehicle. There is no reason to 
downplay the importance of possible 
mold contamination. Sellers should be 
made aware of the impact mold can 
have on a transaction. Even though the 
actual effect of the presence of mold 
might not be at the levels previously 
thought to be harmful to a property or 
its occupants, real estate professionals 
must be aware of the possibility of 
mold claims and lawsuits and conduct 
their activities accordingly.
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