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REAL ESTATE professionals, like 
all U.S. citizens, can be sued by 
anyone for any reason. Their best 
defense is to represent their clients 
and present themselves to all parties 
of a transaction in a manner least 
likely to result in a lawsuit. This is 
particularly true when an agent 
represents a buyer or seller in the 
purchase of land, sometimes termed 
acreage. Such transactions often 
involve issues unfamiliar to the 
typical agent. Agents in acreage 
transactions need not know all the 
questions or answers; they should, 
however, generally know the areas 
of concern and be able to direct their 
clients to the appropriate experts. 
The following list illustrates for agents 
some of the key issues in an 
acreage transaction.

LAND USAGE1. : Single 
family, Multi-family, Industrial, 
Commercial or Retail

Identify the governmental or • 
quasi-governmental body or 
bodies regulating the use and 
development of the property: 
county, city, village, township, 
special district, or subdivision. 
Also, determine the potential for, 
and impact of, annexation of   
the property.

Determine whether the property • 
is subject to zoning restrictions, 

particularly on retailing or 
industrial activity, that may limit 
or prohibit the intended use.

Identify any deed restrictions. • 
These are a form of private zoning 
that may, for example, limit the size 
and number of homes to be built in 
a residential area, or prohibit any 
commercial enterprise within the 
restricted area.

Identify governmental restrictions • 
and regulations that affect the 
property and its use. In particular 
these may restrict development 
in or near wetlands, fl ood 
ways, fl ood zones, and land on 
aquifers, or mandate federal, 
state or local permits, licenses or 
approvals before the property 
can be used as intended. There 
are a variety of other potential 
regulatory restrictions:

Taxation• .  Determine whether 
the intended use of the property 
will change its tax status. In 
some jurisdictions a change in 
property use (for example, from 
agricultural to commercial) may 
retroactively rescind certain     
tax benefi ts.

Access• .  Gain access right-of-
way. A property dependent 
on access through a private 
roadway or easement, rather 

than public thoroughfares, may 
be diffi cult to develop.
Utilities• .  Review available 
utilities (water, sewer, power) 
to ensure they are adequate for 
the intended property use and 
to determine their installation 
and use cost. If water and sewer 
service is through a Municipal 
Utility District (MUD) rather than 
a municipality, investigate the 
MUD’s tax rate, service charges, 
number of current and potential 
users, and likelihood of takeover 
by a municipality. 

SURFACE ESTATE VS. 2. 
MINERAL ESTATE

Make certain of any minerals (oil, • 
gas, lignite, coal and other non–
surface deposits) being conveyed 
with the property. If all minerals 
are not conveyed the buyer will 
lose all or part of the income 
from the mineral production. In 
most jurisdictions the owner of 
the mineral estate has the right to 
use the surface estate to explore 
for and extract minerals. Thus, if 
a mineral property owner leases 
mineral rights to an oil company, 
then the oil company may enter 
onto the property to make seismic 
readings, extract water, drill 
wells, and place holding tanks, 
pipe and oil gathering equipment 
on the property.
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WATER RIGHTS3. : Surface Water 
and Well Water

Perform due diligence on water • 
rights. Often ownership of 
surface water running in creeks, 
rivers and lakes on or abutting 
a property belongs to a distant 
municipality, prohibiting a 
landowner from taking or using 
the water. In many states water, 
much like minerals, may be 
divided and sold to third parties.

ENVIRONMENTAL 4. 
CONCERNS: The Big “E”

Conduct an environmental audit • 
or survey on every acreage 
purchase. Any property, as 
well as its ground water and 
well water, may be impacted 
from prior use. Pesticides, 
fertilizers, oil exploration and 
production byproducts, waste 
dump materials, and subsurface 
pit materials are just a few of 
the items that may destroy the 

property. A soil test should also 
determine if the soil can support 
the intended development, or 
if not, whether remedial action      
is feasible. Buyers should not 
close without obtaining at 
minimum a satisfactory Phase I 
environmental report.

OWNERSHIP AND 5. 
OCCUPANCY OF THE 
PROPERTY

Determine conclusively who • 
owns the property and who has 
authority to sell it. This avoids 
complications at closing. For 
example, several people may hold 
undivided interests in rural property 
that has been held by one family 
for generations or perhaps an 
estate, or trust, holds some portion 
of the property. A title report is 
the standard way to determine 
recorded ownership or recorded 
leases, but additional investigation 
may uncover such other ownership 
encumbrances as:

Unrecorded tenants and their • 
rights to inhabit the property. 

These may be commercial as 
well as individual: for example 
a property may be subject to a 
cellular telephone tower lease that 
could adversely affect its value 
and restrict its development.

A recorded or unrecorded option • 
or right of fi rst refusal.

Any condemnation proceedings, • 
which should be uncovered   
early in due diligence and before 
any inspections.

These fi ve factors address just 
some of the critical issues in an 
acreage purchase. A savvy buyer 
should have a team of experts 
including an agent, attorney, 
engineer, surveyor, environmental 
engineer, soils engineer and the 
like to assist in due diligence. A 
savvy agent should be the fi rst to 
urge the creation of this team.

E.F. Mano DeAyala is a partner in the 
Trial department of Thompson & Knight 
LLP and actively represents agents 
in civil litigation. John S. Orton is a 
partner in the Business Transactions 
department of Thompson & Knight LLP.
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